ASARCO | NC

| BLA 96-559, 96-561 Decided February 29, 2000

Appeal fromdecisions of the Deputy Gonmissioner of Indian Affairs,
Bureau of Indian Affairs, requiring recal cul ation and paynent of additional
royal ties (1BLA 96-559) and interest charges (1BLA 96-561) on | ndian mning

| eases.

ME-93-0129-1 ND,  MVEB- 93- 0462- 1 ND

Afirned.

1.

Admnistrati ve Procedure: Admnistrati ve Record--
Admnistrative Procedure: Admnistrati ve Revi ew

In reviewng a decision of the M, the Deputy

G ssioner of Indian Affairs, Bureau of Indian
Affairs, isrequired to reviewthe entire record,
including all evidence submtted by | essee in
support of valuation for royalty purposes, W thout
regard to whether it was reviewed below Were it
clearly appears that consideration of a second
arms-length contract would not alter MMB anal ysi s
or concl usions, and appel | ant has not al | eged or
shown that a different result would be required if
the second contract was considered, the failure to
do so wll be held to be harniess error.

I ndi ans: Mneral Resources: Generally--Indians:
Mneral Resources: Q| and Gas: Royalties

Wiere a | essee fails to offer i ndependent indicia
establishing that its nonarms-length, net snelter
return contract price is one fairly derived from
t he narket pl ace, MVB properly establishes royalty
on copper concentrates based on an arms-| ength,
net snelter return contract pursuant to applicabl e
regul ati ons.

Q| and Gas Leases: Royalties: Interest
The regulation at 30 CF. R ' 218.202(a) requires

the assessnent of interest on unpai d and under pai d
anounts fromthe date the amounts are due. Late
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paynent charges ensure that Federal and Indi an

| essors do not |ose the tine val ue of noney due and
owng in situations where royalties were initially
underpai d and then | ater corrected.

APPEARANCES.  Burton M Apker, Esq., and Gerrie Apker Kurtz, Esg., Phoeni X,
Arizona, for Appellant; Peter J. Schaunburg, Esq., Howard W (hal ker, Esg.,
Gfice of the Solicitor, US Departnent of the Interior, Wshington, DC,
for the Mneral s Managenent Servi ce.

(PN ON BY ADM N STRATI VE JUDGE PR CE

ASARD] Inc. (ASARD), has appeal ed an April 1, 1996, decision of the
Deputy Gonmissi oner of Indian Aifairs, Bureau of Indian Aifairs (B A,
docketed as | BLA 96-559, and a May 28, 1996, decision of the Acting Deputy
Gonmi ssi oner of Indian Aifairs, BIA docketed as | BLA 96-561. The April 1,
1996, decision upheld a March 3, 1993, Mneral s Managenent Service (M)
denand letter requiring ASAROOto conduct a restructured accounting for the
period between Septenber 1, 1984, and Decenber 31, 1986, and to pay
additional royalty on Indian Mning Lease Nos. M5-454260-0 and MJ5- 454360-
0. ASARO conplied wth MMB order and, under protest, paid additional
royal ties of $95, 504. 83.

Thereafter, in the May 28, 1996, decision in | BLA 96-561, the Acting
Deputy Gonmissi oner of Indian Aifairs upheld a July 27, 1993, letter
deci sion requiring ASARIOto pay | ate paynent charges totaling $35, 864. 15
on the additional royalty assessed in | BLA 96-559. Because ASARDO s appeal
in|BLA96-561 is derived fromits chall enge to the underlying assessnent
of additional royalties appeal ed in | BLA 96-559, 1/ we consolidate the two
appeal s, but our discussion wll focus on the nerits of the appeal in |IBLA
96- 559.

These appeal s invol ve mining operations conducted by the Sout hwest ern
Mning Departnent of ASARDO on two Papago Indian Tribe 2/ |eases, M5-
454260-0 and M5-454360-0, which are situated in southern Arizona on
approxi mately 2,550 acres of the San Xavi er Indian Reservation and form
part of the Mssion Lhit Mning Conpl ex operated by ASARDQ  (Deci sion at
1, SORat 2.) The original |eases were approved by the BA US
Departnent of the Interior, in 1959. The principal netal in the ore
extracted fromthe | eases is copper. (SRat 2.) There is no dispute as
to the applicable terns of the royalty provisions of the |eases. 3/ As

1/ MV sought to dismss ASARIO s appeal in | BLA 96-559 for failure to
file an adequate statenent of reasons (SOR. V¢ denied that notion on Qt.
30, 1996.

2/ ASAR states that Papago I ndian Tribe is now known as the Tohono
OodhamMNation. (SCRat 2 n.4.)

3/ The royalty section of the | eases provides as fol | ows.

"4, In consideration of the foregoing, the | essee agrees: (a)
ROYALTY - To pay, or cause to be paid, to the Superintendent, Papago
Agency, for the use and benefit of the Indian | andowners, a royalty as
follows: (1) Ten percent of the value at the shipping point for substances
other than gold, silver, copper, |lead, zinc, tungsten, coal, asphaltum
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not ed above, however, the Deputy Gonmissioner concl uded that these terns
did not fairly reflect the fair narket val ue of copper concentrates for the
pur pose of determning the basis upon which royalty woul d be assessed.

The appl i cabl e regul ation 4/ provided:

(a) The gross value for royalty purposes shall be the
sale or contract unit price tines the nunmber of units sold,
Provi ded, however, That where the authorized of ficer
det er m nes:

(1) That a contract of sale or other business
arrangenent between the | essee and a purchaser of
sone or all of the conmodities produced fromthe

fn. 3 (conti nued)

and uraniumand al lied substances; * * * (3) Ten percent of the val ue of
the ores or concentrates for copper, |ead, zinc, and tungsten as shown by
reduction returns after deducting the freight charge to the point of sale.
Al royalty accruing for any nonth shall be due and payabl e before the
twenty-fifth day of the followng nonth. During the period that any of the
| ease is under Federal jurisdiction, the royalty provisions of this | ease
shal | be subject to reasonabl e adj ustnent by the Secretary of Interior or
his authorized representative at the end of the first and each successive
10-year period, such adjustnent bei ng based upon narket conditions as
supported by evidence fromthe field."

Subsection (3) of the royalty section later was nodified by the terns
of a Nov. 3, 1971, agreenent settling a class action lawsuit filed by the
Papago I ndian Tribe against ASARIOin US DOstrict Gurt in Aizona, AQV.
70-83 TUC A copy of the agreenent appears in the record as Attachnent 11
to the July 19, 1993, nenorandumfromthe Area Manager of the Tul sa Area
Audit GOfice of MBto the Appeals Dvision of MB (FHeld Report). Section
|V of the settlenent agreenent provided that royalties would be paid on the
val ue of copper concentrates, cal cul ated on the basis of net snelter
returns.

4/ The Deputy Gonmissioner relied upon 30 CF. R ' 231.61, which she
identified as having been redesignated as 30 CF.R ' 206.301, as the
applicable regulation. ASAROD]Q on the other hand, argued that the
applicable regulation was 43 CF.R ' 3597.2 (1986). In point of fact,
however, these are the sane regulations. The initial regulation, 30 CF. R
' 231.61 was redesignated as 43 CF.R ' 3577.2 on Aug. 12, 1983, 48 Fed.
Reg. 36588. Later that year, the regulation was nodified by substituting
the term"aut horized officer” for "Mning Supervisor." 48 Fed. Reg. 44795
(Sept. 30, 1983). Two and one-half years later, 43 CF. R ' 3577.2 was
redesignated as 43 CF.R ' 3597.2, 51 Fed. Reg. 15213 (Apr. 22, 1986). A
little nore than 2 years later, 43 CF. R ' 3597.2 was redesi gnated as 30
CFR ' 206.31. Wiile the subject regul ation has existed under a variety
of designations, the substance has been constant since its original

promul gat i on.
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| ease is not a bona fide transacti on between

i ndependent parties because it is based in whol e or
in part upon considerations other than the val ue of
the coomodities, or (2) That no bona fide sal es
price is received for sone or all of such

commodi ti es because the | essee i s consuning them
the authorized of ficer shall determne their gross
value, taking into account: (i) Al prices received
by the I essee in all bona fide transactions, (ii)
Prices paid for coomodities of |ike quality
produced fromthe sane general area, and (iii) Such
other relevant factors as the authorized officer
nay deem appropri at e.

Wth respect to calculating royalties on the basis of a net snelter
return, the Deputy Commissioner stated: "In accordance wth industry
usage, the net snelter return is cal culated by deducting certain snelting,
refining and transportation costs froma referenced published or index
price for the refined netal. See 3 Amwerican Law of Mning, Sec. 85.03,
Rocky Mbuntain Mneral Law Foundation 2™ El. (1988)." (Decision at 2.)

The parties are in substantial agreenent on this point. (SRat 3, 4.)

The dispute arises fromthe manner in which MG determined the val ue of the
concentrates for royalty purposes. M concluded that from Septenber 1984
t hrough Decenber 1986, ASARCO val ued copper concentrates produced fromthe
| eases using a net snelter return whi ch was based upon a nonarms-| ength
contract between ASARDO and its Sout hwestern M ning Depart nent

(Sout hwest ern), Agreenent No. 34005 (the ASAROO contract). Accordingly,
to determne whet her the copper concentrate val ues under the nonarm s-

| ength contract were acceptabl e, MVB requested ASAROO to provi de additional
support for the valuation. In response, ASARCO provi ded a cont enpor aneous
arms-length contract between ASARCO and Kennecott Sal es Gonpany
(Kennecott) for ASAROO s purchase of concentrates produced fromKennecott's
Ray Mnes (the Kennecott contract).

Gonparing the two agreenents, the Deputy Comm ssi oner stated:

The record shows that the ASAROO contract and the
Kennecott contract both invol ve the sal e of copper concentrates
and each prescribes per ton paynents for silver and copper and
per ton deductions for treatnent and refining. The copper
paynents and the treatnent charges are exactly the sane but the
silver paynent was slightly higher under the Kennecott
contract. The refining charges deductibl e under the ASARQO
contract are nearly tw ce those prescribed by the arms-Iength,
Kennecott contract. Because the refining deductions under the
non-arms-1 ength ASARCO contract were higher, the net snelter
returns were consistently | ess than those earned under the
arms-|ength Kennecott contract. The [MV§ conparison for the
peri od Septenber 1984 through Decenber 1986 showed a wei ght ed
average net snelter return under the arms-|ength Kennecott
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contract of $292.27 per ton and a wei ghted average net snelter
return under the non-arms-|length ASARCO contract of $243.91
per ton.

(Decision at 2-3.)

The Deputy Cormissioner recited that MVB therefore had concl uded t hat
the two contracts were not conparabl e for royalty purposes because of the
| arge di screpancy in the deductible refining charges used in cal cul ating
the net snelter returns, finding that ASAR3O shoul d have used the Kennecott
contract prices as the val ue basis for the copper concentrates. (Decision
at 3.) MBthus rejected ASARDO s contention that its contract price was
equivalent to an arms-length contract and accurately refl ected prevailing
nar ket val ues, and al so rejected ASARDO s argunent that MVB had t aken
certain price terns out of context and di sregarded others necessary to
establish the price Southwestern paid for concentrates under each
agreenent. (Decision at 5.)

Mbre specifically, ASAR3O had cont ended:

The bottomline price for concentrates under each contract is
the point that matters. Each contract has a variety of terns
that work [sic] in concert to provide the bottomline price.
That price is the anount paid for concentrates, i.e. the val ue
of the concentrate the mnes deliver to the snelter under the
contract. Any conparison of snelter contracts that focuses on
sone, but not all, of the terns of the contracts wll result in
an inaccurate analysis. Qnly a conparison of the bottomline
price has validity.

(Decision at 5 citing ASARIO s Decenber 4, 1992, letter fromT. E
Scartaccini to Gary L. Johnson, Area Manager, Dallas Area Conpliance
Gfice, MB.)

In response, the Deputy Comm ssi oner acknow edged that the copper
concentrate price is the nost significant factor for conparison in judgi ng
the conparability of net snelter return contracts. She observed, however,
that it is al so necessary to reviewthe conparability of all the factors
conprising the net snelter return in nonarms-|ength agreenents, because
the net snelter return could be nani pul ated by inflating or deflating the
conponent factors. Absent such anal ysis, she noted, there can be no
assurance that the deductible costs actually portray the true narket val ue
of the services provided. (Decision at 5.)

As further support, the Deputy Conmm ssioner relied upon MB July 19,
1993, Held Report, stating:

Normal Iy, in an arms-length concentrate purchase arrangenent,
the refining charge is negotiated wthin the borders of a
conpetitive narket pl ace, which invol ves consideration given to
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the relative scarcity or abundance of concentrates and the
prevailing prices of refined netals, as well as the operating
and investnent costs of the snelter. Qe of the cormonly used
terns of these conpetitive type factors is a refining charge
"escalator” referred to as "price participation,” whereunder
the refining charge is increased under sone agreed-upon formul a
when copper prices are above sone benchmark price. In an
integrated mning and snelting operation under control of a
singl e conpany, a refining charge nay be deternmned through
review of that snelter's actual costs. However, since the
Appel  ant has asserted that its non-arms-1length Agreenent No.
(84005 is conparabl e to its arms-length Agreenent No. (C33031,
the reviewwas nade not of the snelter's actual cost but rather
of the conparability of the non-arms-length refining charge
versus the refining charge in the arms-length concentrate

pur chase agr eenent .

(Decision at 6, citing the Feld Report at 6.) Qonsequently, the Deputy
Gormi ssi oner found that MVB had correctly determined that the concentrate
val ues properly shoul d be based on the val ues cal cul ated under the arms-
| ength Kennecott contract, Agreenent No. G33031.

n appeal to this Board, ASARJO presents three principal argunents:
(1) that the integrated nature of ASAROO and Sout hwestern is an i nadequat e
basis for rejecting the price terns of the ASARIO contract for royalty
purposes; (2) that MVB has erroneously deternmined royalties by reference to
one particul ar snelter agreenent even though not all of the mne's
production was sold pursuant to that particular snelter agreenent; and (3)
that MMB net snelter return anal ysis was incorrect because it took certain
price terns out of context while disregarding other terns, the effect of
which was to ignore the bottomline price paid. (SRat 2.)

dting Exhibit Hto its SOR anong others, ASARDO asserts that it has
repeatedly offered to neet wth MV and to provi de such additional
information as MMB might require. (SCRat 7.) Exhibit His the Decenber
4, 1992, letter fromASAROOto the MVB Dal l as Area Gonpl i ance Gfice which
was included in MB Held Report as Attachnent 11. It includes Schedul es
A and A1, which conpare rel evant terns of the ASAROD and Kennecot t
contracts. Inthat letter, ASARGO argued the significance of its schedul es
as foll ows:

Encl osed are Schedul es A and A1 whi ch properly conpare
the Ray ((83031) and Asarco ((34005) contracts and enpl oy the
actual prices of copper and silver. These schedul es
denonstrate that the two principal differences between the two
contracts were terns for payable silver and terns for refining
and del i very.

These schedul es utilize pricing for Septenber 1984 and
March 1986, production as per your sanple nonths. This

152 | BLA 25

WA Ver si on



| BLA 96-559, 96-561

conpari son shows that the bottomline val ues are conparabl e,
and in fact slightly in favor of the ASAROD contract.

(Ex. Hat 2.) Wth that letter, however, ASARDO provi ded anot her arms-
length contract for MM consideration, an agreenent wth Phel ps Dodge
Qorporation. The letter failed to reference the agreenent by its nunber,
but it appears to be Agreenent No. C87001, revised May 6, 1987, a copy of
whi ch is included in the record.

Wth respect to the first contention, Appellant argues that

MBS discretiontoignore contracts for the sale of nmine
production and i ndependent|y determne val ue for royalty
purposes is expressly limted. * * * MVB coul d disregard the
snel ter agreenents pursuant to which production under the
mni ng | eases was sol d only upon determning that those
agreenents were (1) not between independent parties, and (2)
were based "upon consi derations ot her than val ue" of the mne
production, and (3) were not executed in good faith.

(SXRat 10-11, citing 43 CF.R ' 3576.2 (1984)). dting Gttty Al ., 51
| BLA 47, 51 (1980), ASARDO chal lenges the legal sufficiency of MB finding
that the ASARDO contract was not a bona fide transaction (Decision at 5),
on the ground that there was no evidence or any finding that Agreenent No.
(84005 was based on consi derations other than the val ue of the mine output.
(SIRat 11, 12.) Appellant's further argunents (SCR at 11-13) suggest
that ASARD interprets the provisions of 43 CF.R ' 3577.2 (1984) as
requiring affirnati ve evidence that the parties acted in bad faith in
formng the contract and a determination that the contract is invalid as a
natter of |aw before MMB may require recourse to other nethods of
valuation. If that is ASAROOs position, it is an unduly expansi ve
construction of the regul ation.

ASARDD s correct inits assertion that a parent and a subsidiary can
enter into a bona fide contract, and that the parties' affiliation does
not, standing alone, justify disregarding their snelter agreenent. (S(R at
13.) The test is whether the contract establishes a price an unaffiliated
party in the narketpl ace would pay for a comodity of like quality and
guantity at the point in tine being scrutinized:

A though contracts between a parent corporation and its
subsidiary nay not be at arms length, they nay result in a
fair market price. |If atransactionis not at arms length,
sone other nani festation that the price is nonethel ess an
accurate portrayal of the article's worth is required. It nust
be a price which independent buyers in arms length
transactions would be wlling to pay. Acne Manufacturing .,
Inc. v. Lhited Sates, 492 F.2d 515, 520 (5" dr. 1974).

Getty Ol ., supra at 51.

In this case, there is no question that ASARJO and Sout hwestern are
affiliates. Wether the price provided by the ASARIO contract reflects
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the fair market price for copper concentrates of simlar quality during the
period in question is an objective question, the answer to which is

est abl i shed by the highest prices ASARJO actual |y woul d pay or receive
pursuant to contracts wth unaffiliated entities. 5 Transco Exploration
Q. & TXP perating . (Transco), 110 IBLA 282, 286, n.2 (1989); Anax Lead
Gonpany of Mssouri (Avax Lead), 84 IBLA 102, 111 (1987). ontrary to
ASARDO s contentions, it is not necessary to showthat Appellant's and

Sout hwestern' s execution of the ASARJO contract was acconplished in a
deceitful, fraudul ent, or dishonest manner. Instead, the inquiry is

whet her the contract is one to which parties wth adverse economc
interests woul d agree. Amax Lead, supra at 111; Getty Al (., supra at

51. Were, pursuant to an arms-length contract for a Iike product during
the rel evant period, an i ndependent buyer in the narketplace paid a higher
price than that paid by |essee's affiliate, it is entirely proper to
conclude that the affiliate' s price was based on consi derations other than
val ue. See Transco, supra at 338-42.

Appel lant' s second argunent is that it was error to cal cul ate
royalties on the basis of the Kennecott snelter contract because not all of
the mne production was sold pursuant to that contract. However, ASARIO
of fers no expl anation of why or howthe question of whether all or a part
of mine production was sold pursuant to the Kennecott agreenent is naterial
to valuation for royalty purposes. The applicable regulation, 43 CF.R '
3577.2(a)(1) (1984), specifically refers to contracts or arrangenents for
the sale of "sone or all of the commodities produced fromthe | ease,” and
as discussed above, the relevant inquiry is whether the Kennecott agreenent
reflects the highest price ASARQO actual ly paid for concentrates of
substantially simlar quality. It is not enough to showthat the agency's
nethod is or nay be susceptible to error; an appel |l ant chal | engi ng a
val uation nust al so showthat error in fact occurred. Exxon Gorp., 118
| BLA 221, 246 (1991), citing Phillips PetroleumG., 109 IBLA 4, 7 (1989);
Davis Exploration, 112 IBLA 254, 259 (1989); Anoco Production G., 85 IBLA
121, 129 (1985); Amco Production G., 78 IBLA 93, 100 (1983); Supron
Energy Gorp., 55 IBLA 318, 322 (1981).

[1] As noted above, ASARDO submitted two armis-length contracts, the
Kennecott and Phel ps Dodge agreenents. To the extent that Appel | ant
chal lenges MMB failure to consider the Phel ps Dodge agreenent, we agree
that the decision and record do not show or suggest what weight, if any,
MVE accorded to this contract inits deliberations. It is well-established
that MMB was required to consi der any evidence offered by ASARIQ and t hat
Appel lant was entitled to a reasoned decision that fully addressed
that evidence. The Navajo Nation, 150 IBLA 83, 88 (1999); Arizona Slica
Sand G., 148 I BLA 236, 241 (1999); Rttsburg & Mdway Gal Mning G. V.
CBMRE, 140 1BLA 105, 109 (1997), and cases cited therein; Predator Project,

5/ For that reason, Appellant's argunent that at all relevant tines the
 essors were aware that production under the | eases woul d be sold to
ASARO s snelter, and yet did not object (SIRat 12), is beside the point.
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127 IBLA 50, 53 (1993), and cases cited therein. However, while ASARQO
attacks MB valuation for relying only on the Kennecott contract, ASARIO
has not expl ai ned how consi deration of the Phel ps Dodge contract woul d have
altered MB anal ysis and concl usi ons or the outcone of the audit.

As part of our review we assuned that MVB did not consider the
Phel ps Dodge contract and conpared it to the other two agreenents. The
Kennecott and Phel ps Dodge arms-|ength agreenents are simlar in nost
respects, 6/ but what is nost inportant is that they both provided for a
refinery charge that was |less than hal f of what was charged under the
ASARDD contract. ASARJO s argunents to the contrary notw thstanding, this
is an adequate basis for concluding that the ASARJO contract was not
conparable to an arms-length agreenent. |f there is a uni que aspect to
any feature of the pricing structure under the three contracts that MB
over|l ooked, ASAR® clearly has failed to identify or articulate it. Thus,
inour view the Phel ps Dodge contract buttresses rather than weakens MVB
conclusions. Having failed to all ege or show any reason why consi deration
of the Phel ps Dodge contract woul d conpel a different analysis or result,
we find that MM failure to address it is harnhess error.

[2] ASARDO s final argunent is that MVB has relied on certain
el enents of price to the exclusion of others, ignoring consideration of the
bottomline prices of the ASARJO and Kennecott agreenents. The fact is,
however, that MMB conclusion that the disparate refinery charge resulted
in an average bottomline price that was $48.36 | ess than the price paid in
the narket pl ace for a conparabl e product, whether neasured by the Kennecott
contract or the Phel ps Dodge contract, stands unrefuted. The essenti al
fact is that ASSRO paid | ess royalty than it would have, had it paid a
fair nmarket refining charge.

[3] The final natter to be addressed is interest. Uhder the
applicable regulation, 30 CF. R ' 218.202(a), "[t]he failure to nake
tinely or proper paynent of any nonies due pursuant to | eases and contracts
subject to these rules will result in the collection by M of the full
anount past due plus a | ate paynent charge.” Whder 30 CF.R ' 218.202(b),
such interest "wll be assessed on any |ate paynent or under paynent from
the date that the paynent is due until the date that the paynent was
received * * *." Bear (al ., Inc., 136 IBLA 59, 63 (1996); Anetex
Qorp., 121 IBLA 291, 293 (1991); ASARXOInc., 128 | BLA 116, 128 (1990);
Uah International, Inc., 107 IBLA 217, 221 (1989). As ASARXO underpai d
royalties on its copper concentrates, it was proper to assess |ate paynent
interest. The decisions wll be affirned, thus nooting ASARIOs Mition for
Qal Argunent.

6/ W note that the Phel ps Dodge contract provided for a fixed treat nent
price of $66.30 per dry short ton, whereas the ASAROO and Kennecot t
contracts provided for a price of $62.50 per dry short ton wth a price
escal ator after a benchnark price was reached. Neither party has
attributed any particul ar significance to this el enent.
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF.R ' 4.1, the decisions in
| BLA 96-559 and | BLA 96-561 are affirned, and the Mtion for Qal A gunent
i s denied as noot .

T Britt Price
Admini strative Judge

| concur:

Janes L. Burski
Admini strative Judge
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